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Court of Appeals of the District of Colombia 


No. 3001. 

Charles A. Hartmann et al., Appellants, 

vs. 

Samuel J. Masters et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 30946. 

Charles A. Hartmann and B. H. Cohill, Plaintiffs, 

vs. 

Samuel J. Masters, J. B. Kinnear, Ross P. Andrews, F. T 
Evans, and The Royal Life Insurance Company, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had, in the above entitled cause, to wit: 

1 Decree . 

Filed May 13, 1915. 

In the Supreme Court of the District of Columbia, Holding Equity 

Court. 

Equity. No. 30946. 

Charles A. Hartmann et al., Plaintiffs, 

vs. 

Samuel J. Masters et al., Defendants. 

This cause coming on to be heard, and having been argued and 

submitted, and considered by the court, it is by the court this 13th * 
day of May, 1915, 

Adjudged ordered and decreed: 1. That the bill of complaint 
as to the defendant Ross P. Andrews be, and the same is hereby 
dismissed. 

1—3001a 
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2. That W. Gwynn Gardiner is hereby appointed trustee for the 
stockholders of the Royal Life Insurance Company, he, before as¬ 
suming to act as such, to give a bond, with surety to be approved 
by this court, in the penal sum of twenty-five hundred dollars 
($2500.00), conditioned for the faithful performance of his duties 
as such trustee. 

3. That the defendants Samuel J. Masters and J. B. Kinnear, 
immediately upon the qualification of W. \ nn Gard e as 

as aforesaid, pay to him the sum of $1,260.29, being the value of 
the Assets of the Royal Life Insurance Company as of January 
31, 1912, as found bv the Auditor in his report filed and confirmed 
herein, less the sum of $3,482.77. being the total disbursements 
made on account of said Insurance Company from January 

2 31, 1912, to July 3, 1913, the date of the filing of said Au¬ 
ditors report, less the sum of $1,102.78, being the total re¬ 
ceipts of said Company during the same period, excepting the sum 
of $375.00, the proceeds of sale of part of the furniture of said 
Insurance Company, as also found by the Auditor in his said report, 
with interest on said sum of $1,260.29, from January 31, 1912, 
until paid; and said trustee shall have execution therefor as at law. 

4. That the defendants Samuel J. Masters and J. B. Kinnear do 
deliver forthwith to the clerk of this court all of the assets of said 
Modern Workmen of the World, as they existed on the thirty- 
first dav of January, 1912, according to the said Auditor’s report, 
or pay 'to him the sum of $25,645.00, their value, as of said date, 
as found bv the auditor in said report, the same to be held by him 
subject to the order of this court to indemnify and save harmless 
the Royal Life Insurance Company, its stockholders, or any or 
either of them, from any and all loss, damage and costs, suffered, 
sustained incurred or laid out by it, or on its account, or by said 
stockholders or any or either of them, by reason of any claim suc¬ 
cessfully asserted against it, its stockholders, or any or either of 
them, by any policy holder of the Modern Workmen of the World; 
provided, that the said Modern Workmen of the World may re¬ 
ceive from the clerk of this court the income from said assets and 
apply the same to the uses of the Modem Workmen of the World, 
or its successors or assigns, as may be lawfully directed by its proper 
officers, Board of Directors or National Assembly, as the case may 

be. 

3 5. That said defendants Samuel J. Masters and J. B. Kin¬ 
near forthwith surrender and deliver to said trustee, the cer¬ 
tificates of stock, representing the capital stock of said Royal life 
Insurance Company, including the shares held or formerly held 
and owned by the defendant Ross P. Andrews; said capital stock 
being of the par value of $25,000.00. 

6. That the costs of this suit shall be paid, one half by the plain¬ 
tiffs and one half by the defendants, Masters and Kinnear. 

Bv the Court: 

F. L. SIDDONS, Justice. 
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4 Mandate of the Court of Appeals. 

Filed July 5, 1916. 

United States of America, ss: 

[seal.] 

The President of the United States of America to the Honorable 

the Justices of the Supreme Court of the District of Columbia, 

Greeting : 

W hereas, lately in the Supreme Court of the District of Colum¬ 
bia, before you, or some of you, in a cause between Charles A. 
Hartman, B. II. Cohill, Complainants, and Samuel J. Masters, 
J. B. Kinnear, Ross P. Andrews, F. T. Evans and the Royal In¬ 
surance Company, a corporation, defendants, Equity No. 30,946, 
wherein the decree of the said Supreme Court entered in said cause 
on the 13th day of May A. D. 1915, is in the following words, viz: 

This cause coming on to be heard, and having been argued and 
submitted, and considered by the Court, it is by the Court this 13th 
day of May, 1915, Adjudged, Ordered and Decreed: 

1. That the bill of complaint as to the defendant Ross P. Andrews 
be, and the same is hereby, dismissed. 

2. That W. Gwynn Gardiner is hereby appointed trustee for 
the stockholders of the Royal Life Insurance Company, he, before as¬ 
suming to act as such, to give a bond, with surety to be approved 
by this Court, in the penal sum of twenty-five hundred dollars 

($2500.00), conditioned for the faithful performance of his 

5 duties as such trustee. 

3. That the defendants Samuel J. Masters and J. B. Kin- 
near, immediately upon the qualification of W. Gwynn Gardiner 
as trustee as aforesaid, pay to him the sum of $1,260.29, being the 
value of the assets of the Royal Life Insurance Company as of 
January 31, 1912, as found by the Auditor in his report filed and 
confirmed herein, less the sum of $3,482.77, being the total dis¬ 
bursements made on account of said Insurance Company from Jan¬ 
uary 31, 1912, to July 3, 1913, the date of the filing of said Au¬ 
ditor’s report, less the sum of $1,102.78, being the total receipts of 
said Company during the same period, excepting the sum of $375.00, 
the proceeds of sale of part of the furniture of said Insurance Com¬ 
pany, as also found by the Auditor in his said report, with interest 
on said sum of $1,260.29 from January 31, 1912, until paid; and 
said trustee shall have execution therefor as at law. 

4. That the defendants Samuel J. Masters and J. B. Kinnear do 
deliver forthwith to the Clerk of this Court all of the assets of said 
Modern Workmen of the World, as they existed on the thirty-first 
day of January, 1912, according to the said Auditor’s report, or 
pay to him the sum of $25,645.00, their value, as of said date, as 
found by the auditor in said report, the same to be held by him 
subject to the order of this Court to indemnify and save harmless 
the Royal Life Insurance Company, its stockholders, or any or 
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either of them, from any and all loss, damage and costs, 

6 suffered, sustained, incurred or laid out by it, or on its ac¬ 
count, or by said stockholders, or any or either of them, 

by reason of any claim successfully asserted against it, its stock¬ 
holders, or any or either of them, by any policy holder of the Modern 
Workmen of the World; provided, that the said Modern Workmen 
of the World may receive from the Clerk of this Court the income 
from said assets and apply the same to the uses of the Modern 
Workmen of the World, or its successors or assigns, as may be 
lawfully directed by its proper officers, Board of Directors or Na¬ 
tional Assembly as the case may be. 

5. That said defendants Samuel J. Masters and J. B. Kinnear 
forthwith surrender and deliver to said trustee, the certificates of 
stock, representing the capital stock of said Koval Life Insurance 
Company, including the shares held or formerly held and owned 
by the defendant Boss P. Andrews; said capital stock being of the 
par value of $25,000.00. 

0. That the costs of this suit shall be paid, one half by the plain¬ 
tiffs and one half by the defendants, Masters and Kinnear. 

By the Court: 

F. L. SIDDONS, Justice. 

as by the inspection of the transcript of the record of the said Su¬ 
preme Court, which was brought into the Court of Appeals of the 
District of Columbia by virtue of an appeal, prayed by Samuel J. 
Masters and John B. Kinnear whereon Charles A. Hartmann 

7 and B. H. Cohill were made the parties appellee agreeably 
to the act of Congress in such case made and provided, fully 

and at large appears. 

And whereas, in the present term of April, in the year of our 
Lord one thousand nine hundred and sixteen, the said cause came 
on to be heard before the said Court of Appeals on the said transcript 
of record, and was argued by counsel. 

On consideration whereof, it is now here ordered, adjudged and 
decreed by this Court that this appeal be, and the same is hereby, 
dismissed with costs, and that the said complainants recover against 
the said Samuel J. Masters and John B. Kinnear for their costs 
herein expended and have execution therefor. 

May 22, 1916. 

You, therefore, are hereby commanded that such execution and 
proceedings be had in said cause, as according to right and justice 
and the laws of the United States ought to be had, the said appeal 
notwithstanding. 

Witness the Honorable Seth Shepard, Chief Justice of said Court 
of Appeals, the 5th day of July in the year of our Lord one thou¬ 
sand nine hundred and sixteen. 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 
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Costs of Complainants: 

Clerk . 

Attorney . 

Printing Record. 

Paid. 


o Mandate of the Court of Appeals. 

Filed July 6, 1916. 

United States of America, ss: 

[seal.] 

The President of the United States of America to the Honorable 
the Justices of the Supreme Court of the District of Columbia, 
Greeting: 

Whereas, lately in the Supreme Court of the District of Colum¬ 
bia, before you, or some of you, in a cause between Charles A. Hart¬ 
mann, B. H. Cohill, Complainants, and Samuel J. Masters, J B. 
Kinnear, Ross P. Andrews, F. T. Evans and The Roval Life In¬ 
surance Company, a corporation, defendants, Equity No. 30,946, 
wherein the decree of the said Supreme Court entered in said cause 
on the 13th day of May A.* D. 1915, is in the following words, viz: 

This cause coming on to be heard, and having been argued and 
submitted, and considered bv the Court, it is by the Court this 13th 
day of May, 1915, Adjudged, Ordered and Decreed: 

1. That the bill of complaint as to the defendant Ross P. Andrews 
be. and the same is hereby, dismissed. 

n Gardiner is hereby appointed trustee for the 
stockholders of the Royal Life Insurance Company, he, before as¬ 
suming to act as such, to give a bond, with surety to be approved 
by this Court, in the penal sum of twenty-five hundred dollars 
($2500.00), conditioned for the faithful performance of his duties 
as such trustee. 

9 3. That the defendants Samuel J. Masters and J. B. Kin- 

near, immediately upon the qualification of W. Gwvnn 
Gardiner as trustee as aforesaid, pay to him the sum of $1,260.29, 
being the value of the assets of the Royal Life Insurance Company 
as of January 31, 1912, as found by the Auditor in his report filed 
and confirmed herein, less the sum of $3,482.77, being the total 
disbursements made on account of said Insurance Company from 
January 31, 1912, to July 3, 1913, the date of the filing of said 
Auditor’s report, less the sum of $1,102.78, being the total re- 
ceiptsj)f said Company during the same period excepting the sum 
of $375.00, the proceeds of sale of part of the furniture of said 
Insurance Company, as also found by the Auditor in his said report, 
with interest on said sum of $1260.29 from January 31, 1912, until 
paid; and said trustee shall have execution therefor as at law. 

4. That the defendants Samuel J. Masters and J. B. Kinnear do 
deliver forthwith to the Clerk of this Court all of the assets of said 
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Modern Workmen of the World, as they existed on the thirty-first 
day of January, 1912, according to the said Auditor’s report or pay 
to him the sum of $25,645.00 their value, as of said date, as found 
by the auditor in said report, the same to be held by him subject to 
the order of this Court to indemnify and save harmless the Royal 
Life Insurance Company, its stockholders, or any or either of them, 
from any and all loss, damage and costs, suffered, sustained, 
10 incurred or laid out by it, or on its account, or by said stock¬ 
holders, or any or either of them, by reason of any claim 
successfully asserted against it, its stockholders, or any or either of 
them, bv any policy holder of the Modern Workmen of the World; 
provided, that the said Modern Workmen of the World, may re¬ 
ceive from the Clerk of this Court the income from said assets and 
apply the same to the uses of the Modern Workmen of the World, 
or its successors or assigns, as may be lawtully directed by its proper 
officers, Board of Directors or National Assembly, as the case may 
be. 

5. That said defendants Samuel J. Masters and J. B. Kinnear 
forthwith surrender and deliver to said trustee, the certificates of 
stock, representing the capital stock of said Royal Life Insurance 
Company, including the shares held or formerly held and owned 
by the defendant Ross P. Andrews; said capital stock being of the 
par value of $25,000.00. 

6. That the costs of this suit shall l>e paid, one half by the plain¬ 
tiffs and one half by the defendants, Masters and Kinnear. 


By the Court. 


F. L. SIDDONS, Justice. 


as by the inspection of the transcript of the record of the said Su¬ 
preme Court, which was brought into the Court of Appeals of the 
District of Columbia by virtue of an appeal, prayed by Charles H. 
Hartmann, Bion H. Cohill and Frank T. Evans, whereon Samuel 
J. Masters and John B. Kinnear were made the parties appellee 
agreeably to the act of Congress in such case made and provided 
fully and at large appears. 

11 And Whereas, in the present term of April, in the year 

of our Lord one thousand nine hundred and sixteen the said 
cause came on to be heard before the said Court of Appeals on the 
said transcript of record, and was argued by counsel. 

On consideration whereof, it is now here ordered, adjudged and 
decreed bv this Court that the decree of the said Supreme Court in 
this cause be and the same is hereby reversed with costs, and that 
the said Charles A. Hartmann, Bion II. Cohill and Frank T. Evans 
recover against the said Samuel J. Masters and John B. Kinnear, 
Twelve dollars and sixty-five cents for their costs herein expended 
and have execution therefor. 

And it is further ordered that this cause be, and the same is hereby 
remanded to the said Supreme Court with direction to appoint a 
receiver for the Royal Insurance Company, and the further order 
that Masters and Kinnear deliver to him the assets of the Royal 
Insurance Company derived from the Modern Workmen of the 
World in full. In the event of any of those assets have been con- 
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verted into money they shall be made to account for the money 
\Mth interest from the date of its receipt. Also to surrender the 
books and records of the Royal Insurance Co. And the Court will 
enter such further orders as may be necessary to carry out the objects 
of this decree as are not inconsistent with the opinion*of this Court 
May 22, 1916. 

12 'Vou, therefore, are hereby commanded that such execu- 
tion and further proceedings be had in said cause, in con¬ 
formity with the opinion and judgment of this Court as according 
t0 right and justice and the laws of the United States ought to be 
had, the said appeal notwithstanding. 

Witness the Honorable Seth Shepard, Chief Justice of said Court 
of Appeals, the 5th day of July in the year of our Eord one thou¬ 
sand nine hundred and sixteen. 

HENRY W. HODGES, 

Clerk of the Co'iirt of Appeals 

of the District of Columbia. 

Costs of Charles J. Hartmann et al.: 


Clerk . 

. $7.65 

Attorney . 

. 5.00 


$12.65 

Record . 

. 52.25 


77.55 


13 Order of Court of Appeals Denying Motion for Rehearing 

and Modification of Decree. 

Filed August 2, 1916. J. R. Young, Clerk. 

Court of Appeals of the District of Columbia,-Term, 191-. 

No. —. 

Tuesday July 5th, A. D. 1916. 

The Court met pursuant to adjournment: Present the Honorable 
Seth Shepard, Chief Justice, and the Honorable Charles H. Robb, 
Associate Justice. 
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No. 2873. 

Samuel J. Masters and John B. Kinnear, Appellants, 

vs. 

Charles E. Hartman and B. H. Cohill. 

and 

No. 2874. 

Charles E. Hartman, Bion H. Cohill, and Frank T. Evans, 

Appellants, 

vs. 

Samuel J. Masters and John B. Kinnear. 

Motion for rehearing and modification of decree in Masters, et al 
vs. Hartmann, et al., and Hartman et al. vs. Masters et al., No. 2873 
and No. 2874, denied, and the Clerk will enter this order. 

SETH SHEPARD, 

Chief Justice. 
CHARLES H. ROBB, Justice. 

14 I, Henrv W. Hodges, Clerk of the Court of Appeals of the 

District of Columbia, do hereby certify that the foregoing is 
a true copy of the minute entries of the Court as of the fifth day of 
July, A. D. 1916. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said Court of Appeals, at the City of Washington, this second 
day of August, A. D. 1916. 

[seal.] HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 


Copy of Proposed Decree. 

Filed August 2, 1916. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. —. 

Charles A. Hartmann et al, Plaintiffs, 

vs. 

Samuel J. Masters et al, Defendants. 

This cause coming on to be heard upon the mandate of the Court 
of Appeals, now being presented to this Court by counsel asking for 
a decree of this Court in accordance with said mandate: It is by the 
Court this — day of July, A. D., 1916, 
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Adjudged Ordered and Decreed, that W. Gwynn Gardiner be 
and he hereby is appointed Receiver for the Royal Life Insurance 
ompanv of the District of Columbia, who, before presuming to act 

1 r n Sl !? h ’ ho L to Klve a lKlml " ith security to be approved by this 
10 Court in the penal sum of , conditional for the faithful 
performance of his duties as such Receiver. 

2. That the defendants, Samuel J. Masters and J. B. Kinnear 
immediately upon the qualification of W. Gwynn Gardiner as Re^ 
ceiver as aforesaid, deliver to him all of the assets of the Roval Life 
Insurance Company, as of the date of the 31st day of January 1912 
according to the findings of the Auditor, as shown by his Report! 
filed in this cause, which is to include the assets received from the 
Modern \\ orkmen of the World on hand the said 31st day of Janu- 
ary 1912, said assets consisting and being made up as follows: 


Note, Sudwarth Printing Company. . 

Note, S. N. Widdup.. 

Note, U. S. Banking Company. 

Note, John P. F. White. 

Note, John P. F. White. 

Note, John P. F. White.‘ 

Bond, National Investment Company. . 
Real Estate, 210 Florida Avenue. N. W 

Furniture and Fixtures. 

Cash. 

Cash. 


$1,450. 

2 , 000 . 

6,670. 

2,500. 

2,450. 

2 , 200 . 

6 , 000 . 

2 , 000 . 

2,347.86 

878.42 

1,650. 


$32,146.28 

and all securities held by said Masters and Kinnear on said date as 
security or co lateral for said notes or obligations as aforesaid, or any 
of them, shall be delivered up with the said notes, bonds, or obliga- 

• j *1 # . yt’ • ' or money received by the 

said Masters or kinnear, or any other person for them on account of 

said notes, bonds, real estate, or other of the securities as aforesaid 
from the said 31st day of January, 1912, to the date of the delivery 
to the said Receiver under the terms of this decree, and in the event 
that any of the above securities have been paid, or anything 
lb realized from any collateral given to secure same, then and 
in that event, the said Masters and Kinnear shall immediately 
pay to the said Receiver, all moneys received as aforesaid, together 
with interest thereon from the date of said payment, and to pay 

interest also on all cash on hand on said 31st dav of January 1912 
to day of payment. J ’ ’ 

3. That the defendants, Masters and Kinnear, shall forthwith 
execute and deliver to the said Receiver, a good and sufficient deed 
to property known as 210 Florida Avenue, N. W., together with the 
rental received therefrom since the 31st day of January, 1912 or in 
the even^that said property shall have been disposed of or sold then 
and in that event the said defendants, Masters and Kinnear’ shall 
pay to said Receiver the sum of $2000, the value of the equity in 
said house with interest on same from January 31 1912 1 

2—3001a 
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4. That defendants Masters and Kinnear shall forthwith cancel 
and deliver to W. Gwynn Gardiner, receiver as aforesaid, all of the 
$25,000 issue of stock of the Royal Life Insurance Company. 

5. That the said defendants, Samuel J. Masters and J. B. Kinnear 
shall forthwith surrender and deliver up to the said Receiver all of 
the books, records and accounts of the Royal Life Insurance Com¬ 
pany as of the date of the 31st day of January, 1912, said books, 
records and accounts of the Royal Life Insurance Company to be 
surrendered as aforesaid, to include all books, records and accounts 
held by them appearing in the name of the Modern Workmen of the 

‘ World, as well as the Royal Life Insurance Company. 

17 7. That the defendants Samuel J. Masters and J. R. Kin¬ 

near, their agents and attorneys are hereby further enjoined 
and restrained from interfering with all the persons holding policies 
in the Royal Life Insurance Company or the Modern Workmen of 
the World, the latter to include all policyholders in the Modern 
Workmen of the World having riders of the Royal Life Insurance 
Company on their policies, as well as those having and holding 
original policies of the Royal Life Insurance Company. 

8. That should it appear that the property known as 210 Florida 
Avenue, N. W., is still held by the defendants Samuel J. Masters 
and J. R. Kinnear, and that a good and sufficient deed is immedi¬ 
ately executed by them to the said Receiver in accordance with this 
Decree, then, and in that event, this cause is referred to the Auditor 
for the purpose of ascertaining the amount of rents received by them 
from January 31, 1912, less taxes on said property during said time, 
with interest on all moneys received by them from the time of its 
receipt up to the time of the execution and delivery of the deed to 
the Receiver as required bv the terms of this decree. 

9. All costs of this proceeding to be paid by the defendants, Mas¬ 
ters and Kinnear and judgment in favor of plaintiffs is hereby 
entered against them for same as at law. 

Rv the Court, 

-, Justice. 


18 Opinion of the Court. 

Filed August 2, 1916. 

******* 

Reluctant as the Court is not to give recognition to the claims of 
Counsel for the respective parties, in the matter of the appointment 
of a receiver or receivers herein, it has l>een made apparant by the 
statements of counsel themselves, that the selection of a receiver 
must be made from wholly disinterested and disassociated sources. 
The Court has determined to appoint Mr. H. Winship Wheatley, a 
member of the bar of this Court, the receiver. # 

F. L. SIDDONS, Justice. 


Aug. 2nd, 1916. 
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Decree Pursuant to Mandates of Court of Appeals. 

Filed August 2, 1916. 

******* 

Pursuant to the mandates of the Court of Appeals, filed in this 
cause on July 5 and July 6. 1916, respectively, and now presented 
to this Court, it is, by the Court, this 2nd day of August, 1916, 

Adjudged. Ordered and Decreed: 

1. That H. Winship Wheatley be, and he is hereby appointed 
Receiver of and for the Royal Life Insurance Company of the 
District of Columbia, and before acting as such, he shall give a bond, 

with surety to be approved by the Court in the penal sum of 

19 Forty Thousand Dollars ($40,000.00), conditioned for the 
due and faithful performance by him of his duties as such 

Receiver. 

He shall then proceed to secure and take possession of all the 
property and assets of said Insurance Company, wheresoever the 
same may l>e situated or located, including any such assets heretofore 
delivered to the custody of the clerk of this court by the defendants, 
or either or any of them, pursuant to the decree of this court, passed 
herein on the thirteenth day of May, 1915, and whether the same 
be designated or described as the property and assets of said Insur¬ 
ance Company or of the Modern Workmen of the World, and said 
clerk is hereby authorized and directed to deliver said property and 
assets, including any and all money derived therefrom, to said 
Receiver, upon his demand therefor, and the receipt of said Receiver 
shall be a full acquittance thereof to said clerk. 

2. That the defendants. Masters and Kinnear, immediately upon 
the qualification of said Receiver, shall convey, transfer, assign and 
deliver, or cause to be conveved. transferred, assigned and delivered 
to him, all the property and assets of said Insurance Company, of 
whatsoever kind and nature, as found and stated hv the Auditor of 
this court, as of January 31, 1912, in his report filed herein on July 
3, 1913, including in said propertv and assets, those received by 
said Insurance Companv from the Modern Workmen of the World, 
and including all securities, collateral or otherwise, and all moneys 

or anything of value in any way or manner derived there- 

20 from, and further all money or other things of value belong¬ 
ing to said Insurance Company and Modem Workmen of the 

World, coming into their hands or received by or for them, or either 
of them since Januarv 31, 1912. They shall also deliver to said 
Receiver all the records, books, accounts, correspondence and other 
papers of said Insurance Company and Modem Workmen of the 
World, and the certificates of stock, amounting in par value to $25,- 
000.00. of said Insurance Company. 

3. That inasmuch as it was stated in open court by counsel for the 
defendants. Masters and Kinnear, that said defendants, had realized 
upon some of said propertv and assets, and claimed to have expended 
or disbursed moneys derived therefrom for the benefit of said Insur- 
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ance Company and the Modern Workmen of the World, a claim not 
to he construed as admitted by this decree or such expenditures or 
disbursements, if any, authorized or approved, this cause is hereby 
referred to the Auditor of this court, for the purpose of ascertaining 
and stating an account of said Masters and Kinnear, of all moneys 
or anything of value derived bv them, or either of them, from said 
property and assets, including rent, dividends and interest, and from 
the business carried on by said Insurance Company and Modern 
Workmen of the World since and including January 31, 1912, and 
of all expenditures and disbursements claimed to have been made 
by them, or either of them, for, on account or for the benefit of said 
Insurance Companv and Modern Workmen of the World. He shall 
charge said defendants with interest on any money received hv them 
and belonging to said Insurance Company from the date of its 
receipt. And said Auditor, for this purpose, is hereby 
21 authorized to take such testimony and receive such evidence 
as may he necessary. 

4. The Receiver shall undertake to effect a reorganization of said 
Insurance Companv. provided the same is approved hv this Court, 
and shall manage its affairs under the supervision and direction of 
the Court. The property and assets of said Insurance Company 
shall he conserved by said Receiver and shall he used for the benefit 
of its policy holders and those of the Modern Workmen of the World 
who have accepted the liability of said Insurance Company. They 
shall not he used for the benefit of the stockholders of said Insurance 
Company. 

fi. This cause is retained for the purpose of effecting the objects 
of this decree and of the making, from time to time, of such further 
decrees and orders as may be necessary and proper. 

6. The costs of this proceeding to this date, including the costs 
of the appeals to the court of appeals as awarded by its mandates, 
shall he paid by the defendants Masters and Kinnear. and the plain¬ 
tiffs may have execution therefor, as at law. The payment of 
future costs shall he determined by the court as occasion may require. 
By the Court: 

F. L. SIDDONS, Justice. 


22 Order for 'Appeal and Citation. 

Filed August 3,1916. 

******* 

The clerk of said court will enter an appeal to the court of appeals 
in this cause, and issue citation to Samuel J. Masters and John 
B. Kinnear, on appeal to the Court of Appeals from the decree of 
August 2nd, 1916. 

W. GWYNN GARDINER, 

Attorney for Plain tiffs. 
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23 In the Supreme Court of the District of Columbia. 

In Equity. No. 30946. 

Charles A. Hartman et al. 
vs. 

Samuel J. Masters et al. 

The President of the Lnited States to Samuel J. Masters and John 
B. Rinnear, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the Rules of said Court 
pursuant to an Appeal noted in the Supreme Court of the District 
? T y*lumbia, on.the 3rd day of August, 1916, wherein Charles A. 
Hartman B. H. Cohill and F. T. Evans are Appellants, and 
\ou are Appellees to show cause, if any there be, why the Decree 
rendered against the said Appellants, should not be corrected, and 
why speedy justice should not be done to the parties in that behalf. 

\\ ltness the Honorable J Harry Covington, Chief Justice of the 
Supreme Court of the District of Columbia, this 3rd day of August 
in the year of our Lord one thousand nine hundred and sixteen 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG. CVk, 

By F. E. CUNNINGHAM, Asst. Clerk. 
Service of the above Citation accepted this — day of_, 19- 

Attomey for Appellee. 

[Endorsed:] ^ T °- 30946. Equity. Hartman vs. Masters. Cita- 
tion. Issued Aug. 3 1916. Served copy of the within Citation on 
bamue 1 J. Masters & John B. Kinnear personally, Aug. 3, 1916. 
aunce Splain, Marshal. H.-, Attorney for Appellant. 

24 Memorandum. 

August 4, 1916. 

Appeal Bond for $100 Approved and Filed. 

Assignments of Error . 

Filed August 4 3 1916. 

******* 

The court erred as follows: 

1. In authorizing and directing the reference to the Auditor of 
t e court with instructions and directions to ascertain and report 
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the receipts and expenditure- of the defendant Samuel J. Masters 
and J. B. Kinnear, made on their part after the 31st day of Janu¬ 
ary, 1912, as being in positive opposition to and contrary to the 
opinion of the court of appeals in the above case and the mandate 
issued from the said court of appeals of this court. 

2. The court committed error when it attempted to evade the 
positive mandate of the court ot appeals and to relieve itself of the 
responsibility of limiting the finding of the auditor as provided 
by the decree and mandate of the court of appeals to the assets found 
by the auditor on the 31st day of January, 1912, as belonging to 
the Koval Life Insurance Company including the assets received 
from the Modern Workmen of the World, rather than referring the 
matter to the Auditor and permitting the question to remain open 
for future determination by some other justice, necessitating more 
litigation on this point, when this court, the court of appeals, has 
not only settled it by its decision hut by its act in overruling 

25 the motion for a modification of its decision. 

3. That the court committed error in not specifying in 
its decree the assets as found by the auditor as of the 31st of Janu¬ 
ary, 1912, rather than leave that question open for the auditor 
to determine them, and thereby leaving an excuse for further litiga¬ 
tion, when the court of apj>eals said in positive language that they 
should turn over the assets “as found by the auditor s report in this 
cause,” and the record before the court of appeals on pages 49, 
50 and 51, and which was before the lower court and examined 
and considered by the lower court before signing his decree in this 
case, shows every security separately and totals them up so that there 
could he no question what they were or of the amount, the matter 
having been referred especially to the auditor by a former order of 
this court which appeared on page 37 of the record of the court of 
appeals, and which was also before the lower court before he signed 
this decree. • 

4. The court erred also in abusing the discretion vested in him 
in selecting an outsider and eliminating entirely the parties in interest 
and their attorney from the receivership, and without so much as 
asking for a suggestion from them as to whom they would recom¬ 
mend or suggest. 

5. The court committed error in considering statements of coun¬ 
sel in open court as to what had been done with these assets since 
the decree in this case had been entered. 

6. The court committed error in providing in his decree that 
the auditor should find the disbursements and expenditures of 

Masters and Kinnear after the 31st day of January, 1912. 

26 7. The court committed error in not specifically limiting 
the findings of the auditor, to the amount or amounts that 

had been paid on the securities as found by the auditor as belong¬ 
ing to the Royal Life Insurance Company and the Modern Work¬ 
men as of January 31, 1912, with interest thereon. 

8. The court committed error in not signing the proposed decree 
submitted by plaintiff’s counsel for his signature as appearing in 
the record in this case. 

9. The court committed error in that portion of his decree in 
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which lie directs that the clerk of the court shall deliver to the re¬ 
ceiver such assets as were delivered to him by Masters and Kinnear 
under the former decree of this court, since the former decree of 
this court would reverse and since the court had before it evidence 
that the assets turned over to the clerk of the court were not the 
assets as found by the auditor to belong to this Company on the 
31st of January, 1912. 

10 That the court committed error in not following the in¬ 
structions of the court of appeals in his mandate and opinion, and 

in preparing and signing a decree absolutely contrary to the mandate 
of the court of appeals. 

11. In directing that further costs should be determined by future 
order of the court. 

12. In decreeing that plaintiffs had no interest in funds. 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 

Service of this Assignments of Error accepted this 4th day of 
August, 1916. J 

W. J. LAMBERT, 
Attorney for Masters and Kinnear. 


^ Appellants’ Designation of Record. 

Filed August 4, 1916. 

******* 

The clerk of the court will please include the following as the 

record of the court of appeals in this appeal in the above entitled 
cause: 

1. The decree of this court filed in this cause on the 2nd day of 
August, 1916. J 

2 The mandates of the Court of Appeals in #2873 and 2874 
of the records of the Court of Appeals, and filed in this cause. 

o. the proposed decree submitted to the court by plaintiffs’ 
counsel. r 

4. Memo of appeal. 

5. Memo, showing issue of citation on appeal 

6. Memo, of giving cost bond for $100 and approval of same 

7. Assignments of Error. 

8. This designation. 

W. GWYNN GARDINER, 

• Attorney for Plaintiffs. 

Service of the above designation accepted this 4th day of August, 

W. J. LAMBERT, 
Attorney for Defendants. 
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28 Appellees’ Designation of Record. 

Filed August 8, 1916. 

******* 

In addition to the papers suggested by plaintiffs the defendants 
designate the following paper: 

Decree of May 13th. 1915, filed May 13th, 1915, signed by F. 
L. Siddons, Justice. 

J. K. M. NORTON, 

WALTON J. LAMBERT, 
DANIEL W. BAKER, 

Attorneys for Defendants. 


29 Supreme Court of the District of Columbia. 

United States of America. 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 28, both inclusive, to be a true and con-ect transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 30946 in Equity, wherein 
Charles A. Hartman et al. are Plaintiffs and Samuel J. Masters 
et al. are Defendants, as the same remains upon the files and of 
record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 11th day of August, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk , 

By FRED C. O’CONNELL, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3001. Charles A. Hartmann et al., appellants, vs. Samuel J. Masters 
et al. Court of Appeals, District of Columbia. Filed Aug 14, 1916. 
Henry W. Hodges, clerk. 
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Statement of Case. 


This is an appeal from a decree of the Lower Court, 
entered on the mandate of this Court reversing a 
former decree of the lower Court in this case. 
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ARGUMENT. 

LAW AS TO PROPER REMEDY IN CASES 

OF THIS KIND. 

Where the Judge has misinterpreted the opinion and 
mandate of the Appellate Court, and entered a decree 
not in conformity with such opinion and mandate, as 
in this case, the proper remedy is by an appeal from 
that decree. 

Prall vs. Stafford, 42 App. D. C. 383-4. 

In the case above cited this Court said: 

“The most appropriate remedy would be by 
appeal in which this Court could direct the proper 
decree to be rendered.” 

ON SUCH APPEAL THE FUNCTION OF THE APPEL¬ 
LATE COURT IS ONLY TO CORRECT THE DE¬ 
CREE OF LOWER COURT ENTERED ON ITS 
MANDATE. 

On such an appeal the re-examination of the case 
cannot extend to anything that was decided in the 
antecedent appeal or writ of error, but the Court may 
look at the original record for needful explanation. 

The opinion delivered by the Appellate Court at the 
time of rendering its decision may be consulted to ascer¬ 
tain what was intended by its mandate and either upon 
an application for a writ of mandamus or upon a new 
appeal it is for this Court to construe it own mandate. 

In support of this we cite, 

Ex Parte Mansfield, 11 App. D. C. 556. 





3 


In this case, Mr. Chief Justice Alvey, in delivering 
the opinion of this Court, on page 562, says: 

The opinion delivered by this court, at the time 
of rendering its decree may be consulted to ascer¬ 
tain what was intended by its mandate; and, either 
upon an application for a writ of mandamus, or 
upon a new appeal, it is for this court to construe 
its own mandate, and to act accordingly. * ’ 

A very interesting case on this subject is that of 


I-jx Parte Washington & Georgetown Railroad 
Co., 140 U. S. 91, 

and in an opinion delivered by Mr. Justice Blatchford, 
on page 95 of the report, he says: 

“Upon the hearing of the writ of error, which 
resulted in the judgment and mandate of this 
court, the question of allowance of interest on the 
judgment from its date until it should be paid was 
a question for the consideration of this court. The 
fact that the judgment of this court merely affirmed 
the judgment of the general term with costs, and 
said nothing about interest, is to be taken as a 
declaration of this court, that, upon the record 
as presented to it, no interest would be allowed. 
It was thereupon the duty of the general term to 
enter a judgment strictly in accordance with the 
judgment of this court, and not to add to it the 
allowance of interest. ,, 

The above case is also cited by this Court in its 
opinion in the ex parte Mansfield case, and indeed, 
the law is so exhaustibly dealt with by this Court in 
its opinion in ex parte Mansfield that we shall not 
attempt to cite any other authorities in support of our 
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position, other than those cited in this case, all of 
which are exactly in point, and there being a number 
of Supreme Court cases there cited. 

There being apparently no question about the right 
of an appeal in a case like the one at bar, and there 
being further no question but what the Court has a 
right to look at the original record, its own opinion 
and its mandate for the purpose only of determining 
whether or not the Lower Court’s decree is strictly in 
accordance with the opinion and mandate of this Court, 
we shall, therefore, present to your Honors our views 
on the assignments of error as they are set forth in 
the record, pages 13 to 15 inclusive. 


ASSIGNMENTS 1, 2, 6 AND 7 BEING SUBSTANTIALLY 
THE SAME WE SHALL ARGUE THEM AS ONE 
ASSIGNMENT. 

By an examination of the opinion of this Court it 
will be found to read thus: 

“The decree in 2874, Hartmann et al. vs. Masters 
& Kinnear, is reversed with costs and the cause 
remanded with instructions to appoint a receiver 
for the Royal Insurance Company, and the further 
order that Masters & Kinnear deliver to him the 
assets of the Royal Insurance Company derived i 

from the Modern Workmen of the World, as shown 
by the Auditor’s Report. In the event any of 
these assets have been converted into money they 
shall be made to account for the money with 
interest from the date of its receipt.’’ 


It seems, to my mind, there can be no question 
from this language that the Court meant what it said 
when it stated that Masters and Kinnear should turn 
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o\ei the assets as found by the Auditor’s Report, and 
that if any of the assets were converted into money, 
Masteis and Ivinnear should be made to account for 
the money with interest. 

By reference to the original record (for the purpose 
only of interpreting this opinion) it will be found that 
the case was referred to the Auditor for a finding of 
fact, and that the Auditor found that on January 31, 
1912, (original record 41) the Royal Life Insurance 
Company had, including the remaining assets taken 
over by the Modern Workmen of the World, $30,763.03. 
On pages 49, 50 and 51 original record there is shown 
the assets on the 1st of January, the changes made 
in the assets during the month of January, and the 
balance on hand on the 31st of January, 1912. On 
page 51 of the original record there is shown an item¬ 
ized account of each individual note, bond or security. 
On page 106 of the original record Kinnear under 
cross-examination admitted that these were the assets 
on hand January 31, 1912. The original record also 
shows that it was on the 31st day of January, 1912, 
that Masters and Kinnear constituted themselves 
trustees of the Royal Life Insurance policyholders, 
and since said date they have handled this fund to suit 
themseh es. Masters and Kinnear were self consti¬ 
tuted trustees of a supposed interest of the Modern 
Workmen of the World since the 31st day of January, 
1912. Since said date they have had absolute control 
of the books, papers, and accounts, no one, other than 
themselves, being permitted to examine them. There¬ 
fore, if the Royal Life Insurance Company lost under 
their management during the year 1911 something over 
$12,000, it would necessarily follow that if they were 
permitted to account, (as they were permitted to do 
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under the decree of Judge Siddons) from that time until 
the present time, there would be no portion of the 
fund in their hands on this date left, and that is what 
they have been fighting for for these many years, and 
that undoubtedly is why the Court decided in its opin¬ 
ion that they must account as of that date, the 31st 
day of January, 1912, the date upon which they un¬ 
lawfully took over and held for themselves everything 
of value belonging to this Company. 


COUNSEL FOR MASTERS AND KINNEAR IN THEIR 
MOTION TO HAVE THIS COURT MODIFY ITS 
OPINION, CONCEDE, THAT UNDER THE OPINION 
OF THIS COURT THEY WOULD HAVE TO TURN 
OVER THE ASSETS AS OF JANUARY 31, 1912. 

What makes our position stronger is that counsel 
for the defendants, being familiar with the record, im¬ 
mediately discovered, upon reading the opinion of this 
Court, that Masters and Kinnear would have to ac¬ 
count for the assets in their hands as of the 31st day 
of January, 1912, or to pay the face value thereof, with 
interest in the event that they could not deliver up 
these identical securities, and filed a motion for a modi¬ 
fication of the opinion, or for a rehearing, the principal 
ground for same being, (as found in their said motion): 

“That under the decision of the Court they 
would have to account for the assets in hand on 
the 31st of January, 1912, and would not be per¬ 
mitted to obtain a credit for the money expended 
by them since said date in the interest of the 
Company.’ ’ 


This Court, after due consideration of this motion, 
denied it (R., 8). 
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The lower Court, however, misinterpreted the opinion 
and mandate of this Court, for it will be seen by refer¬ 
ence to the decree signed by the Court, in the third 
paragraph, and particularly that portion which is 
quoted below, that the lower Court interpreted the 
language of this Court to mean that an accounting 
might be had up to the time of the signing of the de¬ 
cree, whereas in fact the opinion of this Court was to 
lie effect, as I read it, that the defendants Masters and 
vmnoar should account for the funds which were un¬ 
lawfully taken from the Royal Life Insurance Com¬ 
pany and turned back to the Modern Workmen of the 
W orld, on January 31, 1912, all of which are identified 
in the original record in the Auditor’s Report, and the 
total is arrived at by the Auditor in his report. That 
portion of Paragraph Three of the Decree of Judge 
oiddons, entered on the Mandate of this Court, which 
permits the accounting to the present time reads as 

tnllmva • 


and claimed to have expended or disbursed 
moneys derived therefrom for the benefit of said 
Insurance Company and the Modern Workmen 

i )' °* r , • ’ '*} clalm not t0 be construed as ad¬ 
mitted by this decree or such expenditures or dis¬ 
bursements, if any, authorized or approved, this 
cause is hereby referred to the Auditor of this 
court, for the purpose of ascertaining and stating 
an account of said Masters and Kinnear, of all 
moneys or anything of value derived by them or 
either of them, from said property and assets, 
including rent, dividends and interest, and from 
the business carried on by said Insurance Com¬ 
pany and Modern Workmen of the World since 
and including January 31.1912, and of all expendi¬ 
tures and disbursements claimed to have been 
made by them or either of them, on account or for 
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the benefit of said Insurance Company and Modern 
Workmen of the World. He shall charge said 
defendants with interest on any money received 
by them and belonging to said Insurance Company 
from the date of its receipt. And said Auditor, 
for this purpose, is hereby authorized to take such 
testimony and receive such evidence as mav be 
necessary.’ ’ 

In my argument before this Court on the original 
appeal, I endeavored to emphasize the fact that if such 
an accounting was permitted there would be nothing 
left. I endeavored to emphasize the fact that since 
these men had undertaken unlawfully and with a high 
hand to run this Company to suit themselves, and 
without any regard to other persons connected with 
the Insurance Company that they should be forced to 
take the consequences of their own misdeeds, and that 
any loss incurred by them during that period (while 
they were by every technical means known to them, 
impeding the progress of this case) should be borne 
by them individually. This Honorable Court undoubt¬ 
edly thought likewise, because it has, by its opinion, in 
positive terms limited them to account only for the 
funds in their hands on the 31st dav of January, 1912. 











THE COURT ERRED IN DECREEING THAT 
PLAINTIFFS HAD NO INTEREST IN FUNDS. 

12TH ASSIGNMENT. 

This Court in its opinion directed that a receiver be 
appointed to reorganize and manage its affairs under 
the supervision of the Court, and directed that the 
funds should be used primarily for the benefit of the 
policyholders of the Royal Life Insurance Company, it 
being in the nature of a trust fund. Undoubtedly this 
is true. The funds of an insurance company always 
belong primarily to the policyholders. The stock¬ 
holders cannot take the assets without first satisfying 
the policyholders. This Court, however, did not say, 
or intend to say that the plaintiffs, who are in nowise 
to blame for the acts of the defendants, should be de¬ 
prived of all interest and ownership in the funds. The 
Lower Court has taken the view that these plaintiffs 
have no interest whatsoever in this fund; that they 
are as strangers to it, but that it should be handled by 
Mr. Wheatley, as receiver, manager , superintendent , 
director and beneficiary of the fund. The Court un¬ 
doubtedly had in mind the fact that the money of all 
stockholders in a stock insurance company is a trust 
fund primarily for the benefit of the policyholders 
insured in that company, and that is what it meant 
when it said what it did. One can readily see by a 
glance at the opinion of this Court that there would 
be no cause for a reorganization of the Company if they 
were simply to pay this fund over to the policyholders, 
nor would the Court have any purpose in depriving the 
plaintiffs of the benefit of the Company as stockholders, 
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when, by its opinion, it necessarily found that they 
were fighting for what they were entitled to, and that 
they were the parties who had suffered, innocent 
parties, and I am quite sure that this Court had no 
intention or idea and did not mean to convey to the 
Lower Court the idea that the plaintiffs should have no 
property right or interest whatsoever in this fund, nor 
to be permitted in anywise to have any say in the 
future management of the Company as reorganized. 

The very authorities cited by this Court in support 
of its decision all hold that where there shall be the 
necessity of the appointment of a receiver (in a case like 
this) to reorganize the Company, and after it is prop¬ 
erly reorganized that it shall be continued by the 
innocent parties, the parties who have the proper own¬ 
ership in the assets involved in the Company. 


THE COURT ABUSED ITS DISCRETION IN SELECTING 
AN OUTSIDER AS RECEIVER FOR THIS COMPANY. 

While it is very true that under the authorities great 
range is given judges in their discretion in the appoint¬ 
ment of trustees and receivers, and while the Appellate 
Court would not disturb a decree upon that ground 
alone, unless there was great abuse of discretion, never¬ 
theless, I believe the law to be that in an intricate case 
like this that justice demands that the parties who are 
familiar with all of the facts; who can lessen the 
burden of the Court; who can save the expense of liti¬ 
gation by their knowledge of all of the facts in the 
case, who have by their diligence and efforts created 
the fund—made it possible for the appointment of a 
receiver by the court when the question of the appoint¬ 
ment of receiver in that particular is before the Court, 
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should be recognized by the Court and appointed such 
receivers 


FIFTH ASSIGNMENT. 

THE COURT COMMITTED ERROR IN CONSIDERING 
STATEMENTS OF COUNSEL IN OPEN COURT AS 
TO WHAT HAD BEEN DONE WITH THESE ASSETS 
SINCE THE DECREE HAD BEEN ENTERED. 

< .r 

Upon this point I think I need go no further than to 
cite the decision of the Supreme Court of the United 
States in the case of 

Hickman vs. City Fort Scott, 141 U. S. 415, 

in which the Court said there should be no change of 
the record after the original judgment had been en¬ 
tered, and that counsel would not be permitted to make 
any material difference in the case from that presented 
to the Appellate Court. 

See also 

Ex parte Dubuque vs. Pac. R. R. Co., 1 Wall. 69. 

In this case the Supreme Court of the United States 
reversed the judgment of the Circuit Court. The Court 
below thereafter received evidence showing new facts. 
The Supreme Court by a mandamus ordered it to 
vacate its action, holding: 

“Its authority extending only to execute the 
mandate .* 9 




The same rule was enforced by the Supreme Court 
of the United States in the case of Washington vs. R. R. 
Co., 140 U. S. 91. 

I, therefore, respectfully submit that the decree of 
the Lower Court was not in accordance with the opinion 
and mandate of this Court and that this Court should 
again reverse the cause with instructions to enter a 
decree in accordance with its mandate. 

Respectfully submitted, 

W. Gwynn Gardiner, 

* Attorney for Appellants. 
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No. 3001. 


Charles A. Hartmann, Bion H. Cohill, and Frank T. 

Evans, Appellants, 

vs. 

Samuel J. Masters and John B. Kinnear. 


BRIEF FOR APPELLEES. 


The decree originally appealed from in this case was en¬ 
tered on the 13th day of May, 1915. 

The Auditor’s Report referred to in the opinion which 
formed the basis of the present decree, was filed July 3, 

1913 (Record, p. 37). 

To this Auditor's Report, exceptions were filed August 
7, 1913, and on the 15th day of August, 1913, exceptions 
were overruled and the Auditor’s Report confirmed. 

No appeal was taken from this order, so that when the 
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m 

vja 





cause came on to be heard in May, 1915, this report of the 
Auditor was not and could not be called in question, it hav¬ 
ing been disposed of by the decree of Judge Barnard. 

This beincr so. no act of Masters and Kinnear allowed by 
the Auditor and confirmed bv Judge Barnard, and none of 
their acts in using the money for the benefit of the policy 
holders of the Royal Life Insurance Company, and of the 
Modern Workmen of the World, were or could be ques¬ 
tioned on appeal. 

In the brief filed by the appellants in the cases Xos. 2873 
and 2874, their counsel never questioned any of the ex¬ 
penditures made that were allowed by the Auditor, and in 
his brief he merely referred to some of them that were dis¬ 
allowed for the purpose of showing want of good faith on 
the part of Masters and Kinnear. 

This court in its opinion on which the decree herein 
questioned is based, admitted that Masters and Kinnear 
were entitled to certain allowances, among others, they up¬ 
held the lease so far as it was a benefit of the Royal Life 
Insurance Company. 

In filing the motion for re-hearing, counsel representing 
Masters and Kinnear did so in order that there might be 
made plain that which counsel thought was not made plain. 
In other words, counsel wanted it affirmatively shown on 
the record that Masters and Kinnear, as dc facto trustees, 
were to be entitled to the same accounting as if they were 
trustees de jirre. 

Apparently this court thought that there was no neces¬ 
sity to show it more than they had, because it can not be 
supposed for a moment that if Masters and Kinnear acted 
for the benefit of the policy holders of the Royal Life In¬ 
surance Company that they would receive that benefit on 
the proper accounting provided for in the opinion of this 
court, on which the present decree of Judge Siddons was 
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based. 1 he only theory upon which Masters and Kinnear 
could be called into a court of equity is that they were 
trustees. If they were not trustees, then the court would 
have no jurisdiction over them. Whether they are de facto 
or de jure trustees is absolutely immaterial and would be¬ 
come material only upon a question of compensation, and 
never upon a question of disbursements properly and law¬ 
fully made. 

If they were not trustees then the Equity Court had no 
jurisdiction over them, for only a person occupying the po¬ 
sition of trustee can be required to account as such. Con¬ 
versely, any person having assumed the character of a trus¬ 
tee incurs the responsibility of one. and the fact that he is 
without legal authority is immaterial. Also, a constructive 
trustee may be compelled to account in equity in the same 
manner as an actual trustee. 

39 Cvc., 465. 

j 7 

Again, in the case of Werborn vs. Austin, 77 Ala., 381, the 
Court said: 

“There can be no question that trusts created by Sol¬ 
omon's will were personal trusts, and confided to both 
of the persons named as executors and that when Tiner 
refused to qualify and act Werborn had no power to 
perform the varied and delicate duties that the will 
had created. The bill, however, avers that Werborn 
did undertake to perform many of the functions of 
the trusts and it charges many of the acts of unauthor¬ 
ized administration. He is thereby, if these averments 
are true, rendered liable to be brought to account as 
trustee, and acting without authority chancery will look 
after the trust fund and place them in safe hands/’ 


Again, if one takes possession of real property and is trus¬ 
tee under the will which has been admitted to probate and 
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under that claims the rents and profits and it is finally deter¬ 
mined in an action for partition that the will is invalid, as 
to the real property, he is bound to account to the real owner 
for the rents and profits received, 

N. Y. Life Ins. Co. vs. Schermerborn, 52 X. Y. 

Supp., 653. 

In Wyly vs. Ellice, 6 Hare, 505, the defendant Ellice was 
treated as trustee having wrongfully and without authority 
entered the plaintiff’s estate and held same and received the 
rents and profits therefrom during the infancy of plaintiff. 

W hoever enters upon an estate of an infant is considered 
in equity as entering as a guardian and after the infant be¬ 
comes of age, he may by a bill in chancery, recover the rents 
and profits. 

Dairy vs. Conner. 1 H. & G., 220. 

See also Chaney vs. Smallwood, 1 Gill., 367. 

If a man intrudes upon the estate of an infant and takes 
the profits therefrom he will be treated as a guardian and 
held responsible therefor to the infant in a suit in equity. 

67 Vt., 494, 499. 

The decree of Justice Siddons appealed from in this cause 
does not give Masters and Kinnear anything except what 
this court said in their opinion they could have. 

It is not necessary to take up and consider the lengthy as¬ 
signment of errors that appear on pages 13, 14 and 15 of 
the Record. Nor is it necessary to refer to the tone of the 
brief filed by the Counsel for the appellants. It would ap¬ 
pear that the principal error complained of is the one that 
he was not appointed receiver, and the tone of the brief 
shows the condition of his mind in regard to that fact. 
Again, the case was sent down by this court to the court 





below to enter a decree not inconsistent with the opinion of 
the court. The opinion of the court was a part of the man¬ 
date, and if the mandate is too narrow, the opinion of the 
court can be used by the court below to determine the exact 
decree that is to be entered. The words “in full ” in the 
mandate have no place there as they were not warranted 
by the opinion of the court, but as they really mean noth- 
ing, it was not necessary for counsel representing the ap¬ 
pellants to ask that the mandate be recalled. 

The real thing to be done by the court below, and which 
was actually done, is stated in that paragraph of the opinion 
of this court which reads as follows: 

I lie assets of the Royal Life Insurance Company, 
including those received from the Modern Workmen 
of the World, are to be conserved and used for the 
benefit of the policy holders of the Royal Insurance 
Company and the Modern Workmen of the World, 
who have accepted the liability of the Roval Insurance 
Company. * * * The decree in No. 2874, Hartmann, 
et al., vs. Kinnear and Masters, is reversed w r ith costs 
and the cause remanded with instructions to appoint a 
receiver for the Royal Insurance Company, and the fur¬ 
ther order that Masters and Kinnear deliver to him the 
assets of the Royal Insurance Company derived from 
the Modern Workmen of the World as shown in the 
auditor’s report. In the event any of these assets have 
been converted into money they shall be made to ac¬ 
count for the money with interest from the date of 
its receipt and also to surrender the books and bonds 
of the Royal Insurance Company and the court will 
enter such other orders as may be necessary to carry 
out the objects of this decree as are not inconsistent 
with this opinion.” 

Counsel for the appellants has commented upon the fact 
that we, as counsel for the appellees, consider that an ac¬ 
counting had to be had as of the date of January 31, 1912. 
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This date was only used by us as fixing a certain time in 
which the assets were to be treated as being in possession of 
the appellees, and then from that time, accounting down to 
the present time. This court did not order the assets to 
be turned over as of the date of January 31, 1912. It 
ordered that Masters and Kinnear deliver to him (the re¬ 
ceiver) the assets of the Royal Life Insurance Company, de¬ 
rived from the Modern Workmen of the World, as shown 
by the auditor's report. 

The auditor's report (page 41) shows certain assets as 
of January 31, 1912. The same auditor's report also shows 
that these assets were diminished by legitimate payments 
(Record, page 43). 

The auditor’s report nowhere shows what the specific as¬ 
sets were, and the attempt on the part of the appellants to 
use the record that was here on appeal to show those assets, 
was improper. The statement on page 85 of the record, 
from which api>ellants apparently get their idea as to what 
the assets were, is merely a receipt of the Royal Life Insur¬ 
ance Company, and was a piece of evidence in the case. 
Whether or not it was correct could not be determined by the 
court. It was of the date of January' 24, 1911, and could 
not be used by the court at the present time, for specifically 
stating the assets. 

Counsel for the appellants lays stress upon the fact that 
the court in the decree entered on the mandate referred 
to the fact of a statement made bv counsel in open court, 
and cited certain authorities to show that this was improper. 
These authorities have no bearing on the cpiestion here, be¬ 
cause that statement of the decree of the court is of no 
importance. 

The court could have said, instead of saving, “That in¬ 
asmuch as it is stated in open court by the counsel for the 
defendants. Masters and Kinnear, that said defendants had 
realized upon some property and assets, etc.” “In the event 
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that any of the assets are converted, then they, as trustees, 
shall account for the same.” 

This court, in its opinion, showed that in that account¬ 
ing, Masters and Kilinear should be allowed what they had 
properly expended, but the trial court said an accounting 
could be had of what they had expended, leaving the ques¬ 
tion open for the court to determine when the case came 
irom the Auditor with his report, whether they should be 
allowed for any sum expended. 

The Auditor was to report what assets had been con¬ 
verted into money, and the disposition of these assets, Mas¬ 
ters and Kinnear, of course, to be charged with the value 
(not face value of the assets), and to be credited with what 
in law they should be credited, if in law they were entitled 
to any credits at all. 

An examination of the decree of August 2, 1916, will 
show that it required first the turning over of the assets 
that were in existence, and which were of the assets of Jan¬ 
uary 31, 1912, and that in case these assets or any of them 
had been converted, that they should account for them. 

Masters and Kinnear could not physically turn over to 
the receiver something that they did not have. If they had 
converted all of the assets into money, why then there would 
have been nothing that they could have’ turned over, and 
they would have had to "account for" these assets as pro¬ 
vided by the opinion of this court. It was not the intention 
of the court to attempt to compel Masters and Kinnear to do 
something that they could not possibly do. It was only the 
intention of this court to require them, the court holding 
that they were trustees without authority, to answer for 
their trust, and when the case was before Mr. Tustice Sid- 
dons, which resulted in the decree of August 2, he was to 
be guided by what this court required, and that being so, he 
started with a certain date fixing the assets as of that date in 
their hands, he did not, and could not decide specifically 






what assets were required to be turned over, any of them 
that they received from the Royal Life Insurance Com¬ 
pany and they had in their possession at the date of his de¬ 
cree were to be turned over, and if any of the original assets 
had been converted into money, Masters and Kinnear, as 
trustees, were to account therefor. 

Counsel representing the appellees suggested to the Justice 
who was considering the decree on the mandate that the 
proper thing to do was to refer the whole case to the Audi¬ 
tor, and to have required it to be shown before the Auditor 
what were the assets belonging to the Royal Life Insurance 
Company, their value, and what had become of these assets, 
and order that all of the assets be produced before the Audi¬ 
tor which were now' intact and in the possession of these 
trustees, and they should be turned over to the receiver, and 
that an accounting should be taken of the disposition of the 
other assets. This could have been done with very little 
trouble, and could have been done with very little expense, 
and any dispute which could have risen in regard to the 
matter could have been settled by the Auditor. However, 
instead of that, Mr. Justice Siddons treated the Auditor’s 
Report showing certain assets on January 31. 1912, as a 
starting point, and required those assets to be turned over 
or to be accounted for by the trustees. Masters and Kinnear, 
and they immediately turned over the ones they had in their 
possession and stood ready and willing to account for the 
ones that had been disposed of and now' stand ready and 
whiling to account for the same. The decree without pro¬ 
viding for an accounting of the assets converted would have 
been incomplete for it would have only partially carried out 
the decision of this court on the appeal, and for the purpose 
of having a proper accounting and carrying out what this 
court intended, the court referred the accounting to the only 
officer of the court that could give such accounting: that is, 
the Auditor and this reference, in the opinion of the appel- 





lees should have been more advantageous to appellees than 
it was, because this court in its opinion had decided that 
these assets belonged to the policy holders, not to the stock¬ 
holder, and therefore, if Masters and Kinnear had properly 
paid out one dollar to a policy holder, they were entitled to 
have credit therefor. 

1 hey were entitled to have credit therefor the same as a 
di jure trustee, or to have credit therefor, as being subro¬ 
gated to the rights of the policy holder, and the court in¬ 
stead of giving them in the decree the right to have this 
accounting, merely decided that the accounting should be 
had, and on the incoming of the Auditor’s Report it would 
then be determined whether anything should be allowed them 
or not, as having been properly paid out by them. 

It must be remembered that this court in their opinion has 
not said that Masters and Kinnear shall not be allowed credit 
for some of the money expended by them, and that the Au¬ 
ditor s Report which was not questioned in this court, or 
questioned in the court below r , allows them for monev that 
they lawfully and legitimately expended, and that with that 
Auditor’s Report confirmed, with nobody objecting to the 
law fill and legitimate payments made by them, they con¬ 
tinued to act as dc facto trustees, and as such they are in 
law' entitled to have a proper accounting. 

The record in the original case shows that Kinnear, one 
of the de facto trustees w'as treasurer of the Royal Life 
Insurance Company, and that he had as treasurer, these as¬ 
sets in his possession when the plaintiffs attempted to de¬ 
stroy the company. 

It is respectfully submitted that the error, if any in this 
decree, is error against the appellees, and not against the 
appellant, and therefore, the decree should be affirmed. 

Daniel W. Baker, 
Attorney for Appellees . 
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No. 3001. 


Charles A. Hartmann, ct al., Appellants, 

vs. 

Samuel J. Masters and John B. Kinnear, Appellees. 


SUGGESTION TO THE COURT. 

Now come the appellees and suggest to the court that 
there is now pending in this court the case of Samuel J. 
Masters and John B. Kinnear, Appellants vs. H. Winship 
Wheatly, Receiver, No. 3050, and the Modern Workmen 
of the World and the Modern Workmen of the World 
Society, Corporations, Appellants, vs. H. Winship Wheat- 
ley, et al., No. 3067, and that said cause No. 3050 involves 
a construction of the decree appealed from in No. 3001, 
and that said cause No. 3067 involves the claim of the 
Modern Workmen of the World and the Modern Work¬ 
men of the World Society, to the fund claimed by the 
Receiver, H. \\ inship Wheatley, and that the presentation 
of said causes to this court would shed light upon the 
construction to be put upon the decree in No. 3001, and 
also show the construction of said decree by the Supreme 
Court of the District of Columbia, as well as the manner 
in which said decree has been complied with bv the ap- 
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pellants, Samuel J. Masters and John B. Kinnear, and 
that the decision in said cause No. 3001 should be deferred 
until there is argued and submitted to the court the said 
causes Nos. 3050, and 3067, for reasons set out in the 
memorandum hereto attached. 

Daniel W. Baker, 
Attorney for Appellees. 

MEMORANDUM. 

The case submitted involves two propositions: 

First: Whether or not Samuel J. Masters and John B. 
Kinnear shall be compelled by decree to either pay or turn 
over to the Receiver the assets contained in the Auditor’s 
Report or money equivalent to the face value of those 
assets, or second, whether they (Appellees) shall be per¬ 
mitted to turn over merely the assets in their hands which 
were part of the original assets and account for the real 
value of the other assets by showing that real value , and 
also showing that the assets, or some of them, which were 
converted into money have been used for the benefit of the 
persons entitled to the same. 

First: The first proposition involves the question of 
whether or not treating the appellees as constructive trus¬ 
tees they are to l)e charged with the face value of securities 
merely because they are trustees, when the securities are 
not really of the value of their face value. Thus, if the 
appellees had stolen the securities and converted them to 
their own use in an action of trover, they would only have 
been compelled to pay their real value, while the decree 
that the appellants want to have signed would compel them 
to pay not their real value, if they have been converted, 
but their face value, without any regard as to what they 
are or were really worth. 

In other words, a security that is put down at the face 
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value of Five Thousand Dollars ($5,000.00), if worth 
only Twenty-five Hundred Dollars ($2,500.00), at the 
time it was received by the constructive trustees, they, 
nevertheless, under the proposed decree, would have to 
pay Five Thousand Dollars ($5,000.00), for it. 

Second: The second proposition involved is admitting 
that they are to be charged with the securities themselves 
or their real value, whether or not they are entitled to 
show that they have used some of the moneys received 
from the securities sold for the benefit of the persons en¬ 
titled to the same. 

After the decree appealed from was signed, certain pe¬ 
titions were filed by the Receiver, and the court required the 
appellees to answer those petitions. Case No. 3050 involves 
whether or not their answer is a good and proper answer, 
and whether or not the assets that they offered to turn 
over were the original assets, and whether or not they 
should not be received by the Receiver. It also involves 
the question of whether, if the assets had been converted 
by them, the court had any power or authority to order 
them to deliver money that had been used by them, or 
merely to require them by proper decree to account for and 
to pay the same. It show s the action by the trustee, the con¬ 
struction put by Judge Siddons on the decree appealed from, 
and the attempt on the part of the appellees to perform that 
decree, besides the numerous questions raised by the record 
as to the right of the court to adjudge appellees in con¬ 
tempt and incarcerate them until payment of money that 
the record shows w r as not in their possession at the time 
of the decree. There is also involved the construction of 
the decree the same as in case No. 3001. 

The case No. 3067 involves the right of the Modern 
Workmen of the World, and the Modern Workmen of the 
World Society, under the decree in question in this cause 
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to intervene and claim the assets in the hands of the Re¬ 
ceiver, and also claim that they are entitled to those assets, 
because they, at the present time, represent all of those 
persons who formerly were the policyholders to whom this 
court gave said assets. 

Both cases not only involve the construction of the 
decree appealed from in No. 3001, but also show’ the con¬ 
struction put upon the decree by the Supreme Court ot 
the District of Columbia, and while appellants in No. 
3050, being appellees here, claim that construction is er¬ 
roneous, nevertheless, it is respectfuly submitted that the 
arguments and briefs in those two cases should be before 
the court before the court arrives at a conclusion in this 
cause. Possibly counsel should have asked a continuance 
of the hearing of the cause l>efore argument sc that all 
three cases could have been argued and submitted at one 
time, but not having done this counsel now 7 asks the court 
to take the action here prayed, knowing that this court 
desires to do justice to appellees and while intending to 
require them to pay even 7 dollar they have improperly used 
or converted, not to compel them to pay more than the 
money so used and not to compel them to pay the face value 
of securities that were not at the time they received them, 
of that value, and not to compel them to pay money a 
second time when the first payment was right and proper 
and to the person or persons entitled to receive said money. 

Therefore, it is respectfully submitted to the court that 
the decision of the court in this cause be delayed until these 
tw r o cases are argued, and submitted to the court. The 
records have been printed in both of these cases, Nos. 
3050 and 3067, and counsel for the appellees has been in 
communication with counsel representing the appellants in 
No. 3067, and it was the intention to ask the court to 
hear Nos. 3050 and 3067 at the same time. The records 






in cases Nos. 3050 and 3067 are hereby referred to and 
made a part of this memorandum. 

Respectfully submitted, 

Daniel W. Baker, 
Attorney for Appellees. 




